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On October 16, 2002, the
Society of Construction Law
(SCL) published its “Delay and
Disruption Protocol” (the Proto-
col).! The SCL is an organization
of approximately 1,800 members
that “works to promote for the
public benefit education, study,
and research in the field of con-
struction law and related subjects
(including ADR, arbitration, and
adjudication), both in the United
Kingdom and overseas.? This
article will focus on the following aspects of the Protocol:

» the purpose, philosophy, and structure of the Protocol;

* the Protocol’s approach to the preparation and mainte-

nance of schedules and records;

» the Protocol’s approach to float and concurrent delay; and

» the Protocol’s approach to entitlement to time extensions

and compensation for delays.

This article also will compare the Protocol’s approaches to
the current American approaches to float, concurrent delay,
and entitlement to time extensions and compensation for
delays.’

Gregory B. Lare

The Purpose, Philosophy, and Structure of the Protocol

The Purpose of the Protocol
The Protocol has two purposes. First, the Protocol provides

Richard H. Lowe is a partner at Duane Morris LLP in
Philadelphia, Pennsylvania. Evans M. Barba is the chair-
man and CEO of Barba Consulting, Inc., in Marlton, New
Jersey. Gregory B. Lare is an associate at Duane Morris
LLP in Philadelphia, Pennsylvania.

Winter 2007

useful guidance to construction professionals on issues that
commonly arise when one party seeks a time extension or
additional compensation for delays on a project or additional
resources used to complete a project.* Second, the Protocol
provides construction professionals with guidance on and
procedures for avoiding disputes relating to requests for time
extensions or additional compensation, and for resolving such
disputes.’ One of the SCLs stated goals in publishing the Pro-
tocol is that owners and contractors will eventually “adopt the
Protocol’s guidance as the best way to deal with delay and dis-
ruption issues.”® The Protocol readily recognizes that it is a
document created as the result of certain compromises and
“represents a set of balanced views on a number of issues,
some of which do not have absolute answers.”” Further, the
Protocol specifically states that it is not a contract document
and is not meant “to take precedence over the express terms of
a contract” or “be a statement of the law.”8

The Philosophy of the Protocol

The overall philosophy of the Protocol is that requests for
time extensions or additional compensation arising out of
delays or disruption should be resolved during the course of
the project and as close in time as possible to the event that
gives rise to the request for additional time or compensation.’
In furtherance of this philosophy, the Protocol provides sub-
stantial guidance on the preparation and maintenance of
schedules and other project documentation, as well as pro-
cedures for requesting and determining requests for addition-
al time or compensation. 1

The Structure of the Protocol
The Protocol sets forth twenty-one Core Principles and
four Guidance Sections. This article will not discuss all of the
Core Principles and Guidance Sections, but instead will
focus on the Protocol’s approach to the following:!!
» the preparation and maintenance of schedules and
records;
» the concepts of float and concurrent delay; and
» the Protocol’s philosophy and approach to evaluating and
granting time extensions, both during the course of the
project and after completion of the project.

The Protocol’s Approach to the Preparation and Main-
tenance of Schedules and Records

The Protocol emphasizes the importance of properly
preparing and maintaining schedules and other project
records to avoid and efficiently resolve disputes relating to
requests for time extensions or additional compensation. The
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first Core Principle in the Protocol deals with the preparation
and maintenance of schedules and records, and provides as
follows:

To reduce the number of disputes relating to delay,
the Contractor!? should prepare and the Contract
Administrator!3 (CA) should accept a properly pre-
pared programme'4 showing the manner and
sequence in which the Contractor plans to carry out
the works.!’ The programme should be updated to
record actual progress and any extensions of time

OTs)!6 granted. If this is done, then the programme
can be used as a tool for managing change, determin-
ing EOTs and periods of time for which compensa-
tion'” may be due. Contracting parties should also
reach a clear agreement on the type of records that
should be kept.!?

Guidance Section 2, entitled “Guidelines on preparing
and maintaining programmes and records,” provides con-
tracting parties with specific guidelines for preparing and
maintaining schedules and records on a project so that the
parties can accurately and efficiently deal with requests for
time extensions as they arise throughout the course of a proj-
ect. These guidelines are memorialized in the “Model speci-
fication clause” and “Model records clause” appended to the
Protocol.!® Guidance Section 2 suggests, inter alia, the fol-
lowing:

- regardless of the size of the project, the contractor
should submit and the CA should accept a properly pre-
pared CPM schedule identifying all relevant activities
(design, manufacturing, procurement, on-site construc-
tion) as early as possible in the project;?

» along with its schedule, the contractor should submit a
method statement?! describing how the contractor plans
to perform the work required by the contract;?2

« the accepted programme?? should be updated regularly;?*

» the accepted programme, as updated, should be the
means by which actual against as-planned progress is
monitored and can be used to determine whether the
contractor is entitled to an EOT;2

» due to the importance of preparing and maintaining an
accurate project schedule, the CA may consider declar-
ing the contractor in default for failing to meet its con-
tractual obligations regarding the project schedule;2

» the parties should reach clear agreement in their contract
as to what kind of records are to be kept.?’

In Guidance Section 2, the Protocol notes that “[m]ost
standard forms of contract contain inadequate requirements
for generating an Accepted Programme and/or keeping it up-
to-date.”?® This is also true of the major standard form con-
tracts used in the United States for private projects, which do
not contain any specific requirements regarding the type of
schedule to be used for a project or how the schedule is to be
maintained and updated.?’ By contrast, most construction
contracts for major public projects contain critical path
method (CPM) scheduling specifications.? Notably, the Pro-
tocol recommends that the accepted programme be saved
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electronically at intervals of no longer than one month, and
that these monthly updates be “archived as separate electron-
ic files.”3! This is a requirement that is not, although it should
be, found in any of the major standard form contracts used
in the United States for private projects.

The Protocol’s Approach to Float

The Protocol defines “float” as “the amount of time by
which an activity or group of activities may be shifted with-
out causing delay to a contract completion date” or “the time
available for an activity in addition to its planned duration.”¥
These definitions are essentially identical to the American
definition of “float” as “the amount of time an activity can be
delayed without extending the project’s completion date.”3?
Having established that the Protocol’s definition of “float” is
generally the same as the American definition of “float,” we
move to the similarities between the Protocol’s approach to
float and the American approach to float with respect to
determining entitlement to a time extension.

In the Introduction to Guidance Section 1.3, entitled
“Float as it relates to extensions of time,” the Protocol rec-
ognizes that the question of who “owns” the float on a project
can often lead to disputes between the parties to a construc-
tion contract.34 The Protocol goes on to accurately and con-
cisely state the positions usually advanced by contractors and
employers™ (i.e., owners or upper-tier contractors) as to why
the contractor or the project should own the float.>¢ Having
explained that the issue of the ownership of float can be a
cause of disputes, the Protocol recommends that the parties
to a construction contract ensure that the issue of who owns
the float is addressed in their contract, noting that the issue
is rarely addressed in standard form contracts.>” This advice
applies equally to construction professionals in the United
States as well, so that they can avoid disputes over who owns
the float on a project. Like the standard form contracts men-
tioned in the Protocol, none of the most widely used standard
form contracts in the United States for private projects con-
tains a provision addressing which party owns the floaton a
project.’® By contrast, most public contracts for substantial
projects in the United States contain a provision specifying
that the project owns the float.>

The Protocol then recognizes that where a contract contains
language stating that a contractor will only be entitled to a time
extension where an employer delay*® delays completion
beyond the contract completion date, the effect is likely that the
project owns the float.*! On the other hand, where the language
in a contract suggests that the contractor is entitled to a time
extension whenever the employer causes a delay, the likely
effect of such language is that the contractor owns the float.*?

The Protocol then discusses the “unfairness” that can
result when either the project or the contractor owns the
float.*> Where the project owns the float, the employer can
cause delays and use up all of the float, resulting in the con-
tractor paying liquidated damages as a result of a later-caused
contractor delay, which would not have been critical had the
employer not used up all of the float.** On the other hand,
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where the contractor owns the float, the contractor may be
entitled to a time extension, notwithstanding the fact that
employer delays may not have actually delayed the project at
all.*> The Protocol then notes that because the issue of who
owns the float has a significant effect on whether the contrac-
tor will be entitled to a time extension, the issue is likely to be
the source of disputes between the parties if not addressed in
their contract.*6

Next, the Protocol provides guidance for those situations
where the parties have failed to specify in their contract who
owns the float. Specifically, the Protocol states as follows:

Unless there is an express provision to the contrary in
the contract, where there is remaining float in the pro-
gramme at the time of an Employer Risk Event, an
EOT should only be granted to the extent that the
Employer Delay is predicted to reduce to below zero
the total float*” on the activity paths affected by the
Employer Delay.*?

Thus, the Protocol takes the approach that where the parties
have not specified in their contract who owns the float, the
project owns the float, with “the effect that float is not time for
the exclusive use or benefit of either the Employer or the Con-
tractor.”*® The Protocol notes that its approach is “consistent
with current judicial thinking . . . that an Employer Delay has
to be critical . . . before an EOT will be due.” In concluding
Guidance Section 1.3 discussing float, the Protocol recog-
nizes that “[a]ccurate identification of float is only possible
with the benefit of a proper programme, properly updated.”>

Construction professionals, commentators, and courts in
the United States take an approach to float that is identical
to the approach the SCL advocates in the Protocol. As an
initial matter, American construction professionals would
agree that the parties to a construction contract should
address the issue of who owns the float on a project at the
time of contracting.>! Further—after initially taking the
approach that the contractor, rather than the project, owned
the float—courts and commentators in the United States
have adopted the approach advocated in the Protocol that,
in the absence of a contract provision stating otherwise, the
project owns the float.>? In fact, this principle has become
so well established in the United States that “[a]lmost all
significant public procurements include contract clauses
providing that the float is not for the exclusive benefit of
any one party to the project.”*3 Finally, commentators in the
United States also have recognized the importance of regu-
larly updating the schedule to accurately determine float.>*

The Protocol’s Approach to Concurrent Delay

The Protocol defines “true concurrent delay” as “the
occurrence of two or more delay events at the same time, one
an employer risk event, the other a Contractor Risk Event,>
and the effects of which are felt at the same time.””6 This def-
inition of concurrent delay is essentially identical to the
American definition of concurrent delay as “two or more
independent causes of delay during the same time period.”’
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The Protocol notes that “[tJhe term concurrent delay is often
used to describe the situation where two or more delay events
arise at different times, but the effects of them are felt . . . at
the same time,” and states that this situation “is more correct-
ly termed the ‘concurrent effect’ of sequential delay

The Protocol sets forth

twenty-one Core Principles
and four Guidance Sections.

events.”8 It is not entirely clear what the phrase “the ‘concur-
rent effect’ of sequential delay events” used in the Protocol
means. We assume, however, that the Protocol uses this
phrase to describe the situation where two or more delay
events do not begin or end at the same time, but for some
period of time both or all of the delay events are causing a
critical delay. American commentators also recognize this
situation as a concurrent delay.>

Having established that the Protocol’s definition of “con-
current delay” is the same as the American definition of that
term, we move to the similarities and differences between the
Protocol’s approach to concurrent delay and the American
approach to that issue. Core Principles 9 and 10 of the Pro-
tocol address concurrent delay. Core Principle 9, entitled
“Concurrent Delay—its effect on entitlement to extension of
time,” provides as follows:

Where Contractor Delay to Completion occurs or has
effect concurrently with Employer Delay to Comple-
tion, the Contractor’s concurrent delay should not
reduce any EOT due.5°

Core Principle 10, entitled “Concurrent Delay—its effect on
entitlement to compensation for prolongation,” provides as
follows:

If the Contractor incurs additional costs that are
caused both by Employer Delay and concurrent Con-
tractor Delay, then the Contractor should only recov-
er compensation to the extent it is able to separately
identify the additional costs caused by the Employer
Delay from those caused by the Contractor Delay. If
it would have incurred the additional costs in any
event as a result of Contractor Delays, the Contractor
will not be entitled to recover those additional costs.5!

Thus, the Protocol takes the approach that where a contrac-
tor delay is concurrent with an employer delay, the contractor
is entitled to an extension of time, but not any compensation
(often referred to in the United States as “time—no money”),
unless the contractor can demonstrate that any additional
costs claimed were caused specifically by the employer delay
rather than the contractor delay. This approach is identical to
the American approach to concurrent delay; namely, that
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“[w]here both parties contribute to the delay neither can
recover damage, unless there is in the proof a clear apportion-
ment of the delay and expense attributable to each party.”®?

Consistent with the Protocol’s fundamental principle that
requests for extensions of time should be addressed as close
in time to the event giving rise to the delay, the Protocol advo-
cates that the parties deal with concurrent delays “at the time
delay events occur,” rather than “focus[ing] on an ‘after the
event’ analysis of cause and effect of . . . different delays,
and/or which of a number of delays is the dominant one.”®® At
the same time, however, the Protocol recognizes that the issue
of a contractor’ entitlement to compensation for a concurrent
delay can usually only be determined retrospectively, that is,
after the effect of the delay events has occurred.®* The Protocol
readily acknowledges the contradiction but fails to explain
why the issue of entitlement to a time extension in the context
of a concurrent delay can be determined prospectively “at the
time the delay events occur,” while the issue of compensation
cannot usually be determined until after the effect of the delay
has already occurred. We submit that in the context of concur-
rent delay, it is extremely difficult, if not impossible, to deter-
mine entitlement to a time extension prospectively. Further, in
many instances, the parties to a construction contract will
unlikely be able to resolve issues of concurrency prospectively,
as it would require the contractor to admit that it is delaying the
project at the time it is seeking a time extension.

The Protocol’s Approach to Entitlement to Time
Extensions and Compensation for Delays

As stated above, one of the fundamental principles of the
Protocol is that requests for time extensions should be made
and resolved at the time of the delay event giving rise to the
request for a time extension, or as close as possible to that
time. Accordingly, Core Principle 3 provides as follows:

Applications for EOT should be made and dealt with
as close in time as possible to the delay event that
gives rise to the application. . . . The parties should
attempt so far as possible to deal with the impact of
Employer Risk Events as the work proceeds, both in
terms of EOT and compensation.®

Apparently, in an effort to encourage this behavior, the Proto-
col has developed a unique approach to deny an owner any
benefits for waiting until the end of a project to determine the
contractor’s entitlement to additional time. To that end, the
Protocol recommends that in deciding entitlement to a time
extension retrospectively, the judge, arbitrator, or other adju-
dicator (referred to collectively hereinafter as the “adjudica-
tor”) of a dispute over entitlement to a time extension “should
so far as is practicable put him/herself in the position of the
CA at the time the Employer Risk Event occurred® . . . [and]
then determine what (if any) EOT entitlement could or
should have been recognized by the CA at the time.”¢’

The Protocol’s approach demonstrates a willingness to
forgo the accuracy of determining entitlement to time exten-
sions based on whether an event actually delayed the project
in an effort to force employers to resolve requests—by
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depriving employers of the benefit of using as-built data to
argue that an employer delay did not actually delay the proj-
ect. Specifically, to that end, Guidance Section 4.19 states:

The Protocol considers that the process of dealing
with disputed EOT issues after the completion of the
project should not replicate and validate that “wait
and see” approach, and that is why it considers that,
in deciding EOTs, adjudicators . . . should so far as is
practicable put themselves in the position of the CA
at the time the Employer Risk Event occurred.®®

Core Principle 4 and Guidance Section 3.2.6 echo the prin-
ciple set forth in Core Principle 12 and Guidance Section
4.19, stating that extensions of time “should be granted to the
extent that the Employer Risk Event is reasonably predicted
to prevent the works being completed by the then prevailing

contract completion date.®

The Protocol’s Approach to Dealing with Time Extensions
During the Course of the Project

Guidance Section 3 of the Protocol, entitled “Guidelines
for dealing with extensions of time during the course of the
project,” sets forth the Protocol’s recommended procedure
for “efficiently and accurately” resolving requests for time
extensions during the course of a project.”® Guidance Section
3 begins by noting that in order to utilize its recommended
procedures, the parties will have to have followed the Proto-
col’s recommendations on preparing and maintaining sched-
ules and other project records, which are set forth in
Guidance Section 2 and discussed above.”!

Guidance Section 3 then describes its recommended pro-
cedure for addressing requests for time extensions during the
course of a project. The procedure described by Guidance
Section 3 is essentially the procedure for performing a
prospective time impact analysis’ to determine a contractor’s
entitlement to a time extension.” By a “prospective” time
impact analysis, we mean a time impact analysis performed as
of the initiation of a delay or a change in the work. By a “retro-
spective” time impact analysis, we mean a time impact analy-
sis performed after the delay has ended or the changed work
has been performed. The Protocol’s “prospective” time
impact analysis procedure requires the contractor to submit a
schedule “sub-network”’ (usually referred to as a “fragnet”
in the United States) to be inserted into the schedule update
closest in time to the alleged employer risk event, showing
the “actual or anticipated effect of the Employer Risk
Event.”” The schedule sub-network should be “accompanied
by such documents and records as are necessary to demon-
strate the entitlement to an EOT.”’® The Protocol provides
general guidance as to how the schedule is to be updated prior
to insertion of the subnetwork and how the subnetwork is to
be inserted into the updated schedule.”” The Protocol also pro-
vides general guidance as to the preparation of the subnet-
work to be inserted into the most recently updated project
schedule, and requires that the contractor and the employer
agree on the subnetwork to be inserted into the schedule.”

Although the Protocol appears to advocate performing
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prospective time impact analyses only to determine entitle-
ment to time extensions during the course of a project, there
is some language in Guidance Section 3 that makes it diffi-
cult to determine whether, under the Protocol’s guidance, it is
ever appropriate to perform a retrospective time impact
analysis when a contractor is seeking or an employer is deter-
mining entitlement to a time extension during the course of
a project. For example, section 3.2.6 provides that “the
Updated Programme should be the primary tool used to
guide the CA in determining the amount of the EOT” and
that “[t]he EOT should be granted to the extent that the
Employer Risk Event is predicted to prevent the works being
completed by the then prevailing contract completion
date.””” Notwithstanding this statement, section 3.2.2 pro-
vides that the subnetwork to be inserted into the updated pro-
gramme show “the actual or anticipated effect of the
Employer Risk Event.”® Further, section 3.2.11, describing
the methodology set forth in Guidance Section 3 as “time
impact analysis,” states that “[t}he Protocol recommends that
this methodology be used wherever the circumstances per-
mit, both for prospective and (where the necessary informa-
tion is available) retrospective delay analysis”' The
statements in sections 3.2.2 and 3.2.11—suggesting or
specifically stating that retrospective delay analysis may be
appropriate under certain circumstances for determining
entitlement to a time extension during the course of the proj-
ect—are difficult to reconcile with the use of the term “pre-
dicted” in section 3.2.6 and the procedure set forth in
Guidance Section 3, which generally looks only at the impact
of the employer risk event to the contractor’s projected
planned performance of the Work. In sum, it is not entirely
clear from Guidance Section 3 whether, under the Protocol’s
guidance, it is ever appropriate to seek or determine entitle-
ment to a time extension during the course of a project by
performing a retrospective time impact analysis.

Significantly, the Protocol does not explain why a retro-
spective time impact analysis could not be performed during
the course of a project when a contractor is seeking or an
employer is determining entitlement to a time extension. In
fact, it is certainly possible to perform a retrospective time
impact analysis during the course of a project to determine
entitlement to a time extension.®? Perhaps the reason the Pro-
tocol does not appear to allow for the performance of a ret-
rospective time impact analysis during the course of a project
is that allowing for such an analysis during the course of a
project would be inconsistent with the Protocol’s Core Princi-
ple, mentioned above and discussed in greater detail below,
that adjudicators should, to the extent practicable, determine
entitlement to a time extension by putting themselves in the
shoes of the CA at the time the delay occurred.

The Protocol’s Approach to Dealing with Time Extensions
After Completion of the Project

Guidance Section 4, entitled “Guidelines on dealing with
disputed extension of time issues after completion of the
project—retrospective delay analysis,” provides the Proto-
col’s guidance for dealing with claims for time extensions
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after completion of the project.®3 Guidance Section 4 begins
by recognizing the fundamental tenet that an accurate and
properly updated project schedule and proper record keep-
ing are essential to performing an accurate retrospective
delay analysis.®* Numerous American courts and commen-
tators also have recognized this fundamental principle.3’ The
Protocol then goes on to recognize that, in situations where
the parties have not followed the Protocol’s recommenda-
tions regarding preparing and maintaining accurate sched-
ules and records, “the method used to analyse and assess
delay and prolongation after a project has been completed

The Protocol then discusses the
“unfairness” that can result

when either the project or
the contractor owns the float.

will be largely dictated by” the following factors: “the rele-
vant conditions of contract; the nature of the causative
events; the value of the dispute; the time available; the
records available; the programme information available;
[and] the programmer’s skill level and familiarity with the
project.”86 Although this statement may be true, as discussed
in greater detail below, it is unlikely that American adjudica-
tors would accept at least two of the methods for retrospec-
tive delay analysis listed in Guidance Section 4 (the impacted
as-planned and collapsed as-built methods), unless, perhaps,
the parties’ contract specifically required the use of one of
those methods for performing a retrospective delay analysis.

The Protocol identifies the following four possibie meth-
ods for performing a retrospective delay analysis:

+ the as-planned versus as-built method;

» the impacted as-planned method;

» the collapsed as-built method; and

» the time impact analysis method.?’

As described in greater detail below, what the Protocol
identifies as the retrospective “time impact analysis” method
(the Protocol’s Retrospective TIA Method) and states “is the
best technique for determining the amount of EOT that a Con-
tractor should have been granted at the time an Employer Risk
Event occurred,”®8 is, as described in greater detail below, fun-
damentally different than the retrospective delay analysis
methods generally referred to in the United States as the “con-
temporaneous,” “windows,” “chronological and cumulative,”
or “time impact analysis” methods. Unfortunately, American
courts and commentators have been less than precise in
describing the material differences, if any, between these var-
ious methods of retrospective delay analysis.®? For purposes
of this article we will define what we will refer to as the
“American Retrospective TIA Method” as follows:

areal-time, after-the-fact schedule impact analysis pro-
cedure that utilizes Critical Path Method (CPM) net-
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working techniques, in conjunction with an analysis of
the as-built facts related to a change or delay in the
work, to determine the actual number of days of impact
to the as-built critical path associated with the change
or delay, taking into account the changes’ or delays’
time relationship to past and any other current delays.*°

American courts and commentators generally agree that
what has been referred to as the “contemporaneous,” “win-
dows,” “chronological and cumulative,” or “time impact
analysis” method, and what we are referring to as the Ameri-
can Retrospective TIA Method in this article, is the most
accurate method of performing a retrospective delay analy-
sis.”! The American Retrospective TIA Method, although
performed after the project has been completed or the delay
has ended, is not a “hindsight” approach to analysis, but is
rather a “forward-looking,” contemporaneous type of analy-
sis, because the analyst proceeds from the beginning of the
project moving forward in time (on a chronological and
cumulative basis) through the project day by day to deter-
mine the as-built critical path and the number of days of
impact, if any, that the alleged delaying events may have had
to the as-built critical path.92

We submit that in the context
of concurrent delay, it is
extremely difficult, if not

impossible, to determine entitlement
to a time extension prospectively.

Although the Protocol considers the Protocol’s Retrospec-
tive TIA Method to be a retrospective “time impact analysis”
method, as discussed below, the Protocol’s Retrospective TIA
Method differs in one critical way from the American Retro-
spective TIA Method—namely, the Protocol’s Retrospective
TIA Method does not look at as-built data after the alleged
delaying event occurred, but rather looks at whether the con-
tractor “should have been granted” a time extension at the
time the event occurred (i.c., at the initiation of the delaying
event). By contrast, the American Retrospective TIA Method
looks at actual as-built performance information and records
to determine whether the alleged delaying event actually
delayed the project, that is, whether the alleged delaying
event caused a delay to the as-built critical path.

The Retrospective Delay Analysis Methods

As stated above, Guidance Section 4 identifies four possi-
ble methods for performing a retrospective delay analysis:
(1) the as-planned versus as-built method, (2) the impacted
as-planned method, (3) the collapsed as-built method, and 4
the “time impact analysis” method.?? Set forth below is a
brief explanation of each method, followed by the Protocol’s
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approach to the use of each method and the American per-
spective on these methods of delay analysis.

The impacted as-planned method of retrospective delay
analysis involves taking the contractor’s as-planned baseline
schedule and inserting owner or upper-tier contractor delays
to demonstrate how the contractor’s baseline schedule was
impacted by those delays.?* The Protocol suggests that use
of the impacted as-planned method may be an appropriate
method of performing a retrospective delay analysis under
certain circumstances, such as where the parties’ contract
provides that the contractor is entitled to relief for the “likely
effect of an Employer Risk Event.”*> The Protocol also sug-
gests that use of the impacted as-planned method may be
appropriate “[i]f there is neither a planned network pro-
gramme nor as-built records™ or “[i]f there is a good as-
planned network programme but it has not been updated with
progress and there are no as-built records.”® The Protocol
does, however, recognize the flaws inherent in the impacted
as-planned method of analysis, stating that “[t]he usefulness
ofthe . . . technique is restricted due to the theoretical nature
of the projected delays that are determined using this tech-
nique and uncertainty as to the feasibility of the Contractor’s
as-planned programme %’

American courts and commentators have almost unani-
mously rejected the impacted as-planned method of perform-
ing a retrospective delay analysis.”® As noted by one leading
American commentator, “[t]he obvious flaw in this method is
when it completely ignores the contractor’s actual perform-
ance and all time impacts other than those selected.”® The
impacted as-planned method is a theoretical approach that
assumes that the entire project was constructed as originally
planned—often a highly dubious assumption. In sum,
“[blecause the ‘impacted as-planned’ method is a theoretical
approach that overlooks actual job history, it is recognized
as a legally unacceptable method of proof.”100

In light of the almost unanimous rejection of the impacted
as-planned method by American courts and commentators, it
is unlikely that, absent extraordinary circumstances, any Amer-
ican adjudicator would accept the impacted as-planned method
as an appropriate method for performing a delay analysis. Fur-
ther, it is not clear from Guidance Section 4 of the Protocol why
an impacted as-planned analysis would be appropriate in situa-
tions where (1) there is neither an as-planned (i.c., baseline)
schedule nor as-built records or (2) the as-planned schedule has
not been updated and there are no as-built records.!%! In such
situations, American courts and commentators might likely
conclude that the contractor simply does not have sufficient
documentation to prove entitlement to a time extension, no mat-
ter what method of delay analysis is used.!02

Further, the Protocol’s suggestion that the impacted as-
planned method might be appropriate where the parties’ con-
tract provides that the contractor is entitled to relief for the
“likely effect of an Employer Risk Event” is probably inap-
plicable to the vast majority of construction contracts and
disputes in the United States. As noted above, American
courts and commentators agree that contractors must prove
a delay to the critical path before the contractor will be enti-
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tled to a time extension or additional compensation.'%* More-
over, American form contracts do not contain provisions
allowing the contractor to recover for the “likely effect” of
an employer-caused delay. In sum, the concept of recovery
for the “likely effect of an Employer Risk Event” is foreign to
American courts and commentators.

Similarly, the Protocol’s concept of proportionality (i.e.,
that the assessment of the impact of delays depends upon the
level of detail in the contractor’s schedule and should take
into account the size and complexity of the project) is foreign
to American courts and commentators.!% Although an
employer could always agree to accept something less than
proof of a delay to the critical path in granting a contractor a
time extension or additional compensation, it is unlikely that
an adjudicator in the United States would accept anything
less than proof of a delay to the critical path before granting a
contractor a time extension or additional compensation.

The collapsed as-built method of retrospective delay
analysis “begins with an as-built schedule, either contempo-
raneously updated during construction or reconstructed from
contemporaneous records after the fact,” and then removes
from the as-built schedule the time impacts to critical path
activities attributable to the other party.1% This “result[s] in
a ‘collapsed as-built’ schedule that identifies when the proj-
ect would have been completed ‘but for’ the delays of the
other party.”1% The Protocol recognizes the collapsed as-
built method as an appropriate method for performing a ret-
rospective delay analysis.?7 Specifically, the Protocol
suggests that use of the collapsed as-built method may be
appropriate “[w]here there are good as-built records but the
as-planned programme was not produced in adequate detail
or not produced at all.”19

American courts and commentators have not unanimous-
ly rejected the collapsed as-built method of performing retro-
spective delay analysis, but they have highlighted its
significant flaws.!% Although the collapsed as-built method
of analysis “offer[s] the realism of being based on actual
durations and sequences of all construction work activities,
and of focusing only on time impact events clearly outside
the claimant’s ‘control,” ” it has several significant draw-
backs, including the following:

+ it does not “address the need to address the issue of time
extensions on a real-time basis as required to address
events on the project”;!10

« it “is not forward looking, chronological, and cumula-
tive”; 11

* “to collapse the schedule, the analyst typically is forced
to insert after-the-fact logic ties that may not reflect the
thinking of the contractor during actual perform-
ance”’;112

* “adjustments for anomalies in the adjusted schedule
require experienced judgment that is beyond the capabil-
ity of many analysts and may be subject to dispute by
experienced experts”;!13

» the method is “susceptible to manipulation through
oversight of concurrent causes of delay”;!!4 and

» it ““fails to consider the as-planned schedule upon which

Winter 2007

the contractor based its estimate for the project.”!13

Notwithstanding the significant drawbacks to the col-
lapsed as-built method, it still may be viewed as a valid
method of retrospective delay analysis.!!¢ Nevertheless, a
party planning to use the collapsed as-built method of retro-
spective delay analysis certainly takes the risk that its method
of analysis will not be accepted and subjects its analysis to all
of the significant criticisms listed above.

The as-planned versus as-built method of retrospective
delay analysis involves comparing the contractor’s as-
planned schedule against a properly reconstructed as-built
schedule.!!'” “The actual comparison process involves the
effort of determining the actual ‘as-built’ critical path from
the reconstructed ‘as-built’ schedule and the extent to which
the contractor’s ‘as-planned’ performance was impacted by
identifiable time impacting events.”!!8 The as-planned versus
as-built method of delay analysis “is typically used when
detailed project schedule updates do not exist, or they exist
but are flawed to the extent that they cannot be relied upon
to support a delay analysis.”'!°

The Protocol describes the as-planned versus as-built
method as a useful “starting point in relation to other, more
complex methods of analysis.”120 American commentators
would likely dispute this characterization of the as-planned
versus as-built method, because they generally recognize this
method as a more accurate method of delay analysis than the
impacted as-planned or collapsed as-built methods.!?! With
respect to use of the as-planned versus as-built method, the
Protocol states that the method may be appropriate “[w]here
an as-planned programme and an as-built programme exist
or the as-planned programme was regularly updated but lit-
tle information is available in relation to the network logic
followed.” 1?2 Although it is not entirely clear what the Proto-
col means by there being “little information . . . available in
relation to the network logic followed” notwithstanding reg-
ular schedule updates, we assume that this means that the
schedule was not updated properly to allow the parties to use
the more accurate time impact analysis method. Neverthe-
less, the Protocol’s statement that the as-planned versus as-
built method may be appropriate where there is as-planned
and as-built information, but the schedule has not been prop-
erly updated, is consistent with the American approach
regarding when it is appropriate or necessary to use the as-
planned versus as-built method.

American commentators agree that the as-planned versus
as-built method of retrospective delay analysis is more accu-
rate than either the impacted as-planned or the collapsed as-
built methods. The accuracy of the as-planned versus as-built
method, however, depends upon the accuracy of the as-built
information, as well as the accuracy of any contemporaneous
schedule updates.

The final method of retrospective delay analysis addressed
by the Protocol is what the Protocol refers to as the “time
impact analysis” method.1?3 The Protocol states that this
method is “the best technique for determining the amount of
EOT that a Contractor should have been granted at the time
the Employer Risk Event occurred.”1?* In sum, the Protocol’s
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Retrospective TIA Method involves looking at the anticipated
effect of a delaying event on the contractor’s plan for complet-
ing the work based upon the actual progress on the project up
to the initiation of the delaying event.!?’ Specifically, it is the
Protocol’s position that, even when performing a retrospective
delay analysis, entitlement to a time extension is to be deter-
mined prospectively based upon the status of the project at the
time the delay occurred.!?6 For example, the Protocol states
that “[t]ime impact analysis is based on the effect of Delay
Events on the Contractor’s intentions for the future conduct
of the work in the light of progress actually achieved at the
time of the Delay Event.”'?7 Further, the Protocol also states
that the time impact analysis method “is . . . the best technique
for determining the amount of EQT that a Contractor should
have been granted at the time an Employer Risk Event
occurred”'?8 Then, demonstrating that according to the Pro-
tocol’s guidance entitlement a time extension should always
be determined by looking prospectively, rather than at what
actually occurred on the project after the initiation of the event
causing the delay, the Protocol states the following:

In this situation {i.e., looking at entitlement to a time
extension prospectively], the amount of EOT may not
precisely reflect the actual delay suffered by the Con-
tractor. That does not mean that time impact analysis
generates hypothetical results—it generates results
showing entitlement.!?

Finally, further demonstrating that, according to the Pro-
tocol’s guidance, entitlement to a time extension should only
be determined by looking prospectively, section 4.19 pro-
vides that “in deciding entitlement to EOT, the adjudicator . .
. should so far as is practicable put him/herself in the position
of the CA at the time the Employer Risk Event occurred,” and
“should then determine what (if any) EOT entitlement could
or should have been recognised by the CA at the time’'*

As stated above, the Protocol’s Retrospective TIA
Method is fundamentally different from the American Ret-
rospective TIA Method, because the American Retrospec-
tive TIA Method, although a forward-looking method of
analysis, takes into account the as-built facts and calculates
delays based on the actual number of days of impact to the
as-built critical path.!3! By contrast, the Protocol’s Retro-
spective TIA Method does not take into account what actual-
1y happened on the project after the initiation of the delay
event. As discussed below, the Protocol’s guidance that enti-
tlement to a time extension should be determined, even
when performing a retrospective delay analysis, by looking
prospectively from when the event causing the delay
“occurred” is likely the most interesting and controversial
principle in the Protocol.

The Protocol’s Position That the Entitlement to Time
Extensions Should Always Be Determined Prospectively,
Even After the Alleged Delaying Event Has Occurred or
Completion of the Project

Although American commentators have recognized the
desirability of resolving requests for time extensions as they
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occur during a Project, current American case law will likely
make it difficult for an American adjudicator to accept the
Protocol’s guidance regarding putting himself or herself, “so
far as is practicable,” in the position of the person deciding
entitlement to a time extension at the time the delay occurred.
As described above, American courts require that a contrac-
tor seeking to recover on a delay claim prove with “reason-
able certainty” that it was delayed, which in almost all
circumstances requires the contractor to prove that the
alleged delay actually delayed the completion of the proj-
ect.!32 Thus, in situations where the project has been com-
pleted—and the adjudicator and the parties have the benefit
of the facts regarding what actually happened on a project
after the occurrence of a delaying event (i.e., whether it actu-
ally delayed the project)—it may be impossible for a court
or arbitrator to place itself in the position of the decision
maker at the time of the initiation of the delaying event and
ignore what actually happened on the project. Doing so may
result in awarding the contractor with a time extension or
additional compensation when the alleged delaying event did
not actually cause a delay to the critical path, that is, delay
completion of the Project.!3

In the Matter of an Arbitration Between Leighton Con-
tractors (Asia) Ltd. and Stelux Holdings Ltd. is a case that
recognized, albeit briefly, the potential problem with the Pro-
tocol’s Retrospective TIA Method.!3* In Leighton Contrac-
tors, a Hong Kong court denied the contractor’s application
for leave to appeal from an arbitrator’s award. One of the
grounds upon which the contractor sought leave to appeal
from the arbitrator’s award was that the arbitrator rejected the
contractor’s expert’s use of the Protocol’s recommended
approach for performing a time impact analysis. Although
the court did not reject the Protocol’s approach, it did affirm
the arbitrator’s rejection of the contractor’s expert’s analysis,
which “focused on the prospect of delay resulting from an
event at a given time, regardless of whether the event had
actually caused delay.”

Perhaps recognizing the potential problem that courts and
arbitrators may have with the Protocol’s Retrospective TIA
Method (i.e., not considering whether the alleged delaying
event actually delayed the Project), the Protocol recommends
that the parties to a construction contract agree in advance on
the method to be employed for retrospective delay analy-
ses.!33 Our research has not uncovered any case law address-
ing the issue of whether an adjudicator would enforce such
an agreement, notwithstanding the fact that an agreement to
use the Protocol’s Retrospective TIA Method could result in
the award of a time extension for an event that did not actu-
ally delay the project. Although courts generally enforce the
terms of an agreement between two sophisticated parties,
there are exceptions to this general rule, such as liquidated
damages, “pay-if-paid,” and “no damages for delay” provi-
sions, which may not be enforced under certain circum-
stances. From a practical standpoint, however, any debate as
to enforceability may be superfluous, because it may be too
much to expect a court or adjudicator to ignore the reality of
whether an alleged delaying event actually delayed the proj-
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ect in determining a contractor’s entitlement to a time exten-
sion. Most likely, the adjudicator’s decision will closely
approximate, if not mirror, what actually happened after the
occurrence of the delaying event. Any other result would
raise the issue of a windfall recovery for the contractor.

The Protocol’s apparent approach of sacrificing a degree
of accuracy in determining entitlement to time extensions by
recommending that an adjudicator avoid looking at what
actually happened after the occurrence of a delaying event in
the interest of encouraging employers to deal with requests
for time extensions during the course of the project can be
analogized to the agreement by parties to a construction con-
tract to use a dispute resolution board to try to resolve dis-
putes as they arise throughout the course of a project. A
dispute resolution board is not designed to reach the most
accurate and thorough resolution of a dispute,!3¢ but rather
is designed to provide a prompt recommendation for resolv-
ing the dispute so that the project can continue to move for-
ward. The Protocol’s approach to resolving requests for time
extensions can be seen as a similar compromise of accuracy
and thoroughness for the arguably greater good of keeping
the project moving forward.

Conclusion

In general, the Core Principles of the Protocol and the
guidance provided therein are consistent with current Ameri-
can thinking on dealing with delay and disruption claims.
There is no disagreement from this side of the pond that
proper preparation and maintenance of schedules and other
project records are extremely important for dealing with
requests for time extensions as they arise during the course or
after completion of a project, and, more importantly, for suc-
cessfully completing a project. Further, the Protocol’s
approach to the issues of float and concurrent delay mirrors
current American thinking on both of these issues. Addition-
ally, it is fair to say that courts and commentators on both
sides of the pond agree that it is desirable to resolve issues
of entitlement to time extensions or additional compensation
for delays or disruption during the course of the project.
Doing so allows the project schedule to accurately reflect the
status of the project, which allows the contractor to effective-
ly manage the project.

Notwithstanding these substantial similarities between the
Protocol’s Core Principles and guidance and the American
approach to dealing with requests for additional time or com-
pensation resulting from delay or disruption, American con-
struction professionals, courts, and commentators will likely
have a hard time adopting the Protocol’s view that in deciding
entitlement to a time extension the adjudicator should, to the
extent possible, put himself or herself in the position of the
CA at the time the alleged delaying event “occurred” and
ignore whether the alleged delaying event actually delayed
the project. Nevertheless, there may be other mechanisms
that the SCL could consider to achieve the goal of encourag-
ing owners to decide or grant requests for time extensions
prior to or at the same time as the alleged delaying event. For
example, the parties could insert the following provisions
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into their contract:

« if the employer fails to timely consider and respond to a
contractor’s properly prepared time impact analysis,
then there will be a rebuttable presumption that the con-
tractor is entitled to the time extension in any after-the-
fact adjudication; or

» if the employer fails to timely consider and respond to a
contractor’s properly prepared time impact analysis, the
employer must pay for the cost to the contractor of
preparing an after-the-fact analysis in any after-the-fact
adjudication.

‘Two of the most popular American standard form con-

tracts include provisions that arguably discourage owners
from waiting until the end of a project to determine whether a

American courts and commentators
have almost unanimously

rejected the impacted
as-planned method of performing
a retrospective delay analysis.

contractor is entitled to a time extension or additional com-
pensation as a result of an owner-directed change. These pro-
visions require the owner to pay half of the contractor’s
estimated cost for the proposed change, with the parties
reserving their rights as to whether and to what extent the
contractor is entitled to a time extension or additional com-
pensation.!37 Although the provisions in these contracts deal
only with the issue of the increased cost, if any, of the owner-
directed change, it is possible that owners and contractors
could modify these provisions to apply to a claimed increase
in the contract time as well. Further, the same two major
American standard form contracts contain provisions requir-
ing the owner and contractor to negotiate in good faith and
as expeditiously as possible contractor requests for time
extensions or increased costs, if any, resulting from owner-
directed changes.!38

In sum, the Protocol certainly advocates a unique and
innovative approach for avoiding the much-too-common
problem of owners and upper-tier contractors waiting until
the end of a project, or at least the end of a delay, before
deciding whether the contractor is entitled to a time extension
or additional compensation as a result of the delay. In our
opinion, however, American adjudicators would likely have a
difficult time adopting the Protocol’s approach, because of
the emphasis American courts and commentators put on the
requirement that contractors prove that a delaying event actu-
ally delayed the project before they will be entitled to a time
extension or compensation.

(Continued on page 43)
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+ All will be to your greatest personal and professional
benefit.

Participation in the Forum has stood me in good stead. I
have developed meaningful friendships and professional

relationships that will endure throughout my career, and 1
hope the same for each of you.

Or, as Jerry Maguire said to Cuba Gooding Jr., “I'm glad
we had this talk.”

See you in San Francisco and Puerto Rico! &

VIEwW FROM ACROSS THE POND
(Continued from page 13)
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59. See, e.g., CONSTRUCTION SCHEDULING, supra note 33, § 8.03
(recognizing that the delays do not need to be equal in duration, but
rather “equal in duration for all or a portion of the delay periods
being considered™); Prospective and Retrospective Time Impact
Analysis, supra note 30, at 7 (same).

60. Protocol, supra note 1, Core Principle 9.
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61. Id., Core Principle 10. See also id. § 1.10.

62. 5 BRUNER & O’ CONNOR ON CONSTRUCTION LAW, supra note
52, § 15:121 (quoting William F. Klingensmith, Inc. v. United
States, 731 F.2d 805, 809 (Fed. Cir. 1984)). See also CONSTRUCTION
DELAY CLAIMS, supra note 33, § 11.04 (“If owner and contractor
both contribute to a delay, neither can recover damages unless clear
proof of the apportionment of delay is presented, unless, of course
the contract prohibits apportionment. If both parties contribute to a
delay and neither is able to apportion the delays, neither party can
collect damages.” (internal citations omitted)); FEDERAL GOVERN-
MENT CONSTRUCTION CONTRACTS, supra note 33 at 424 (“The basic
rules applicable to concurrent delay situations are readily stated . . .
Where a contractor is seeking recovery on the basis of a compensa-
ble delay, but it is clear that the contractor also caused delay, there
can be no recovery where the government’s delay is concurrent or
intertwined with other delays.” (internal quotation and citation
omitted)); Prospective and Retrospective Time Impact Analysis,
supra note 30, at 5 (“The traditional view of the courts and boards
has been that when Government delay is concurrent or intertwined
with contractor or excusable delays, neither party should be able to
recover from the other for that period of delay.”); id. (“A party
asserting entitlement to a delay-based claim must offer proof
reflecting a clear apportionment of the delay.”). See also Blinder-
man Constr. Co. v. United States, 695 F.2d 552 (Fed Cir. 1982);
Aetna Cas. & Sur. Co. v. Butte-Meade Sanitary Water Dist., 500 F.
Supp. 193 (D.S.D. 1980); Titan Pac. Constr. Corp. V. United States,
17 Cl. Ct. 630 (Cl. Ct. 1989).

63. Protocol, supra note.1, §.1.4.11.

64. Id. §1.10.5 (stating that “[t]he loss and/or expense flowing
from an Employer Delay cannot usually be distinguished from that
flowing from Contractor Delay without . . . an as-built programme
demonstrating the work and sequence actually carried out and the
as-built critical path.” (emphasis added)).

65. Id., Core Principle 3. See also id. § 1.2.4.

66. The Protocol’s use of the term “occurred” in Core Principle
12 and § 4.19 could lead to confusion, because it is not clear
whether “occurred” means at the initiation of the Employer Risk
Event or at some time during the delay caused by the Employer Risk
Event. The phrase “at the initiation of the Employer Risk Event”
would likely eliminate any confusion on this point.

67. Protocol, supra note 1, § 4.19. See also id., Core Principle
12.

68. Id. § 4.19. See also id. (“[1]t is not a good practice for CAs
to ‘wait and see’ what the full effect of an Employer Delay is, and
justify not granting an EOT if the Contractor, by making efforts
beyond that which are required of it under the Contract, overcomes
the Employer Delay.”).

69. Id., Core Principle 4; id. § 3.2.6.

70.1d. § 3.1.

71.1d.; see also id. § 3.2.11.

72. See id. § 3.2.11 (“The methodology described in this section
[Guidance Section 3] is known as ‘time impact analysis.” ™).

73. See Prospective and Retrospective Time Impact Analysis,
supra note 30, at 11-13, for an explanation of the American
approach to performing a prospective time impact analysis. This
article also contains a sample contract clause specifying the proce-
dures for performing both prospective and retrospective time impact
analyses during the course of a project. See id. at 8-10. We suggest
that the Protocol could be improved by specifying the procedures
for performing both prospective and retrospective time impact
analyses in Appendix B, the “Model specification clause.”

74. The Protocol defines a “sub-network™ as “[a] group of activ-
ities or durations, logically linked.” Protocol, supra note 1, Appen-
dix A. The Protocol adds that “[i]n the Protocol [the sub-network] .
.. is to be used to illustrate the work flowing directly from an
Employer Risk Event.” Id.

75. Seeid. §3.2.2.

76. Id. See also id. § 3.2.13 (“Although the programme should
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be the primary tool for guiding the CA in his determination of EOT,
it should be used in conjunction with the contemporary evidence to
ensure that the resulting EOT is fair and reasonable.”).

77.1d. §§3.2.7,3.2.8.

78. Seeid. §3.2.9.

79. Id. § 3.2.6 (emphasis added).

80. Jd. § 3.2.2 (emphasis added).

81.1d. § 3.2.11 (emphasis added).

82. See Prospective and Retrospective Time Impact Analysis,
supra note 30, at 13-15 (describing the procedure for performing a
retrospective time impact analysis); id. at 810 (giving an example
of a contract clause providing for both prospective and retrospective
time impact analyses during the course of a project).

83. See Protocol, supra note 1, Guidance Section 4.

84.1d. §4.1.

85. See supra note 21.

86. Protocol, supra note 1, § 4.2.

87. See id. §§ 4.34.8.

88.1d. §4.8.

89. See, e.g., S BRUNER & O’CONNOR ON CONSTRUCTION LAW,
supra note 52, § 15:130 (describing the “contemporaneous” analy-
sis method as “based on contemporaneous records prepared at, or
reasonably approximate to, the occurrence of a time impacting
event,” particularly a “properly prepared and periodically updated
CPM schedule™); id. § 15:136 (describing the “window analysis
method” as “a detailed impact analysis of the effect of a time
impacting event upon the critical path, using a ‘contemporaneous’
schedule, either updated during performance or after-the-fact, by
viewing the ‘window’ of time in which an event occurred and ana-
lyzing its cause and effect upon critical work activities”); CON-
STRUCTION SCHEDULING, supra note 33, § 9.06[E] (using the phrase
“Chronological and Cumulative Approach/Time Impact Analysis”
to describe a method of analysis similar to that referred to as the
“contemporaneous” analysis method by Bruner & O’Connor); FED-
ERAL GOVERNMENT CONSTRUCTION CONTRACTS, supra note 33 at
432-33 (describing the “time impact™ method as “consider[ing] the
state of the schedule both just before the start of and just after the
conclusion of each delay encountered, typically relying on monthly
updates,” and the “windows method™ as “us[ing] somewhat longer
intervals or ‘windows’ of time, correlating to important interim
milestones in the life of the project”).

90. Prospective and Retrospective Time Impact Analysis, supra
note 30, at 11,

91, See 5 BRUNER & O’CONNOR ON CONSTRUCTION LAW, supra
note 52, §§ 15:130, 15:136; CoNSTRUCTION DELAY CLAIMS, supra
note 33, § 11.07[B] (“The best accepted method to measure the
effect of a delay is the update impact method. . . . It has also been
called the corps method, time impact analysis, contemporaneous
impact, and snapshot technique.”); CONSTRUCTION SCHEDULING,
supra note 33, § 9.06[E] & [F]; FEDERAL GOVERNMENT CONSTRUC-
TION CONTRACTS, supra note 33 at 43233 (“The time impact analy-
sis and windows methods . . . represent the current state-of-the-art
method of demonstrating the effect of individual delays on the proj-
ect as a whole.”); Kenneth R. Baker, Presenting Delay Claims:
Where'’s the Logic, LORMAN CONSTRUCTION UPDATE (April 2006),
www.lorman.com/newsletters/ [hereinafter Presenting Delay
Claims) (stating that the “contemporancous analysis™ method “is
usually the preferred method of analysis, but stating that “[t]he
method does require project schedules that were updated regularly
and reasonably accurately during the course of the project”). See
also Hetmessey v. United States Agency for Int’l Dev., 121 F.3d 698,
1997 U.S. App. LEXIS 40840 (4th Cir. 1997); Appeals of Donohoe
Constr. Co., A.S.B.C.A. No. 47310, 99-1 B.C.A. (CCH) 130,387
(1999); SAE/Americon-Mid Atlantic, Inc. v. General Servs.
Admin., G.S.B.C.A. Nos. 12294 et al., 98-2 B.C.A. (CCH) 1 30,084
(1998); Appeal of Cogefar-Impresit, U.S.A., Inc., D.O.T.B.C.A. No.
2721,97-2B.C.A, (CCH) 129,188 (1997).

92. The procedure for performing a retrospective time impact
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analysis is set forth on pages 13-15 of the article Prospective and
Retrospective Time Impact Analysis, supra note 30. Further,
pages 8—10 of that article provide an example of a contract clause
providing for both prospective and retrospective time impact
analyses.

93. See Protocol, supra note 1, §§ 4.34.8.

94, See Presenting Delay Claims, supra note 91 (“The impact-
ed as-planned . . . method makes use of the schedule that was creat-
ed at the start of the project—the as-planned schedule. The analyst
inserts delay activities into this schedule to allegedly represent the
impacts to the work caused by the particular delay events. These
inserted activities cause the project completion date to be extend-
ed.”). See also 5 BRUNER & O’CONNOR ON CONSTRUCTION LAw,
supranote 52, § 15:134; CONSTRUCTION DELAY CLAIMS, supra note
33, § 11.07[C] (“The [impacted] as-planned method measures not
the effect of the delay on the contractor’s actual performance but
rather the effect on the contractor’s planned or intended perform-
ance. Under the [impacted] as-planned method, the various delays
are formulated as events with time durations and added to the as-
planned network schedule, without regard to when the delays may
have or actually occurred.”).

95. Protocol, supra note 1, § 4.4.

96. Id. §§ 4.9-4.10.

97.1d. § 4.6.

98. See S BRUNER & O’CONNOR ON CONSTRUCTION LAW, supra
note 52, § 15:134; COoNSTRUCTION DELAY CLAIMS, supra note 33, §
11.07[C] (“The [impacted] as-planned method has disadvantages
and is generally disfavored by both practitioners and courts.”); CON-
STRUCTION SCHEDULING, stpra note 33, § 9.06[D]; FEDERAL Gov-
ERNMENT CONSTRUCTION CONTRACTS, supra note 33 at 430 (“The
inherent flaws in the impacted as-planned method are well-known,
and generally a delay analysis premised on this method will not be
accepted.”); Presenting Delay Claims, supra note 91 (“Most con-
struction industry professionals and third-party venues have agreed
that the [impacted as-planned] method is not an accurate method to
quantify the impact of delays on a construction project.”). Buf see
CONSTRUCTION DELAY CLAIMS, supra note 33, § 11.07[C] (“The
[impacted] as-planned method has disadvantages and is generally
disfavored by both practitioners and courts. However, like the dis-
favor shown the total cost method of calculating damages, there are
limited situations in which the [impacted] as-planned method may
appropriately be used. The [impacted] as-planned method may be
used when delays occur in the project before any (or very little)
actual progress has been achieved or when no actual information is
available after project records have been lost, destroyed, or, more
likely, cannot be re-created.”). See also Titan Pac. Corp. v. United
States, 17 C1. Ct. 630 (1989), aff d, 899 F.2d 1227 (Fed. Cir. 1990),
Appeal of Gulf Contracting, Inc., A.S.B.C.A. Nos. 30195 et al., 89-
2B.C.A. (CCH) 121,812 (1989), aff d sub nom. Gulf Contracting,
Inc. v. United States, 23 Cl. Ct. 525 (1991), aff'd, 972 F.2d 1353
(Fed. Cir. 1992).

99. 5§ BRUNER & O’CONNOR ON CONSTRUCTION LAW, supra note
52, § 15:134. See also CONSTRUCTION SCHEDULING, supra note 33, §
9.06[D] (“This approach, which purports to present a fair picture
of responsibility for owner delays on the project by impacting the
original CPM on the project solely with owner delays encountered
during performance, suffers from one fatal flaw: It ignores what
actually happened on the project, including excusable delays and
delays by the contractor. Actual performance by all parties must be
considered.”).

100. 5 BRUNER & O’CONNOR ON CONSTRUCTION LAW, supra note
52, § 15:134.

101. Protocol, supra note 1, §§ 4.9, 4.10.

102. See, e.g., 5 BRUNER & O’ CONNOR ON CONSTRUCTION LAW,
supra note 52, § 15:120 (“[L]iability for and relief from the conse-
quences of time impacts are dependent entirely upon proof of causa-
tion, duration and ‘control’ of time impacting events. Recovery of
damages by either contracting party requires proof that the other
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party ‘controlled’ a time impacting event that was the sole cause of
the damages.”); id. § 15:121 (listing elements that a contractor
asserting a compensable delay claim must prove); id. § 15:129 (not-
ing the significant difficulties inherent in performing an accurate
delay analysis without an as-planned baseline schedule); FEDERAL
GOVERNMENT CONSTRUCTION CONTRACTS, supra note 33 at 428 (“To
recover on a delay claim, the contractor is required to prove with
‘reasonable certainty’ that its operations have been delayed. More
specifically, to meet this burden, contractors with few exceptions
must identify the specific event causing the delay, identify the
delayed activities and the specified period they were delayed, and
demonstrate that the delayed activities actually delayed completion
of the overall contract (that is, they extended the critical path).”). See
also Sauer Inc. v. Danzig, 224 F.3d 1340, 1345 (Fed. Cir. 2000);
PCL Constr. Servs., Inc. v. United States, 47 Fed. Cl. 745, 801-02
(2000); G.M. Shupe, Inc. v. United States, 5 CL. Ct. 662, 728 (1984).
But see CONSTRUCTION DELAY CLAIMS, supra note 33, § 11.07[C]
(suggesting that the impacted as-planned method might be appro-
priate “when delays occur in the project before any (or very little)
actual progress has been achieved or when no actual information is
available after project records have been lost, destroyed, or, more
likely, cannot be re-created™).

103. 4.

104. Protocol, supra note 1, § 3.2.10.

105. 5 BRUNER & O’ CONNOR ON CONSTRUCTION LAW, supra note
52, § 15:135. See also FEDERAL GOVERNMENT CONSTRUCTION CON-
TRACTS, supra note 33 at 432 (stating that the collapsed as-built
method involves removing government-caused delays from the as-
built schedule to show the date by which the project would have
been completed if not for the government-caused delays); Con-
STRUCTION SCHEDULING, supra note 33, § 9.06[B].

106. Id.

107. See Protocol, supranote 1, §§ 4.3,4.11, 4.13.

108. Id. §§ 4.11,4.13.

109. See, e.g., Presenting Delay Claims, supra note 91 (noting
that the collapsed as-built method “gives the analyst great latitude to
manipulate the analysis to produce the desired results” and “is high-
ly subjective because the analyst creates the as-built schedule,
assigns preferential logic, chooses the delay issues to address, cre-
ates a ‘fragnet’ to represent those issues, determines how those
‘fragnets’ tie-in and affect the work, and then removes the delays in
some chosen sequence”).

110. CONSTRUCTION SCHEDULING, supra note 33, § 9.06[B]. See
also 5 BRUNER & O’ CONNOR ON CONSTRUCTION LAW, supra note 52,
§ 15:135 (citation omitted).

111. CONSTRUCTION SCHEDULING, supra note 33, § 9.06[B]. See
also FEDERAL GOVERNMENT CONSTRUCTION CONTRACTS, supra note
52 at 432 (noting that the collapsed as-built method “does not take
into account the ways the contractor would have proceeded differ-
ently except for the government’s delay”).

112. CONSTRUCTION SCHEDULING, stpra note 33, § 9.06[B]. See
also 5 BRUNER & O’ CONNOR ON CONSTRUCTION LAW, supra note 52,
§ 15:135 (citation omitted).

113. CONSTRUCTION SCHEDULING § 9.06[B]. See also FEDERAL
GOVERNMENT CONSTRUCTION CONTRACTS, supra note 33 at 432
(“[L]imitations in the available as-built information generally
require the analyst to make numerous assumptions regarding what
the relationships between activities would have been absent gov-
ernment-caused delays. These assumptions are difficult if not
impossible to verify . . ., and the outcome of the analysis is usually
quite sensitive to the specific assumptions that have been made.”).

114. 5 BRUNER & O’ CONNOR ON CONSTRUCTION LAW, supra note
52, § 15:135. See also FEDERAL GOVERNMENT CONSTRUCTION CON-
TRACTS, supra note 33 at 432.

115. FEDERAL GOVERNMENT CONSTRUCTION CONTRACTS, supra
note 33 at432.

116. See 5 BRUNER & O’CONNOR ON CONSTRUCTION LAW §
15:135 (noting that the collapsed as-built method continues to be
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accepted as a valid method of measuring delay). See also FEDERAL
GOVERNMENT CONSTRUCTION CONTRACTS, supra note 33 at 432
(“The collapsed as-built method has been frequently accepted as
an appropriate means of delay analysis, though it is not the preferred
method today. While accepted, the collapsed as-built method is nev-
ertheless frequently criticized for its potential inaccuracies and the
opportunity for abuse of the method.” (internal citations omitted));
Appeal of Fischbach & Moore Int’1 Corp., A.S.B.C.A. No. 18146,
77-1 B.C.A. (CCH) 112,200 (1977); Appeal of John Murphy Con-
str. Co., A.G.B.C.A. No. 418, 79-1 B.C.A. (CCH) 1 13,836. But see
5 BRUNER & O’CONNOR ON CONSTRUCTION LAW, supra note 52, §
15:124 (“Where actual time impacting events are not proven or a
‘contemporaneous’ CPM analysis has not been performed, judicial
rejection is likely.” (citing cases)); id. § 15:135 (“Failure to account
for concurrencies and to assure historical accuracy of the sequenc-
ing and duration of work activities will cause the ‘collapsed as-
built’ analysis to be rejected.”); Youngdale & Sons Constr. Co. v.
United States, 27 Fed. CI. 516 (1993).

117. See 5 BRUNER & O’CONNOR ON CONSTRUCTION LAW, supra
note 52, § 15:132.

118. Id. (citation omitted). See also Presenting Delay Claims,
supra note 91 (noting that the analyst uses the project documents to
“establish a detailed record of the as-built work,” “identif[ies] and
document][s] any revised logic from the as-planned sequence in the
as-built work,” and determines delays “in a sequential manner
through comparative analysis of the critical as-built work to the crit-
ical as-planned work™).

119. Presenting Delay Claims, supra note 91. See also 5 BRUNER
& O’CoNNOR ON CONSTRUCTION LAW, supra note 52, § 15:132 (not-
ing that the as-planned versus as-built method is usually used where
the CPM schedule was not updated during the course of the project).

120. Protocol, supranote 1, § 4.5.

121. See, e.g., S BRUNER & O’CONNOR ON CONSTRUCTION LAW,
supra note 52, § 15:132; Presenting Delay Claims, supra note 91.

122. Protocol, supranote 1, § 4.12.

123.14. § 4.8.

124. Id. (emphasis added). See also id. § 4.16 (“Time impact analy-
sis is the most thorough method of analysis, although it is generally the
most time-consuming and costly when performed forensically.”).

125. See id. §§ 4.8, 4.19.

126.1d. § 4.8.

127. Id. (emphasis added).

128. Id. (emphasis added).

129.1d.

130. Id. § 4.19 (emphasis added).

131. See supra notes 101-03 and accompanying text for a
description of the American Retrospective TIA Method.

132. See, e.g., 5 BRUNER & O’CONNOR ON CONSTRUCTION LAW,
supra note 52, § 15:120 (“[L]iability for and relief from the con-
sequences of time impacts are dependent entirely upon proof of
causation, duration and ‘control’ of time impacting events.
Recovery of damages by either contracting party requires proof
that the other party ‘controlled’ a time impacting event that was

the sole cause of the damages.”); id. § 15:121 (listing elements
that a contractor asserting a compensable delay claim must
prove); CONSTRUCTION SCHEDULING, supra note 33, § 9.08[B]
(discussing the requirement that the contractor establish that the
alleged delaying event actually caused the delay for which the
contractor is secking additional time or compensation); FEDERAL
GOVERNMENT CONSTRUCTION CONTRACTS, supra note 33 at 428
(“To recover on a delay claim, the contractor is required to prove
with ‘reasonable certainty’ that its operations have been delayed.
More specifically, to meet this burden, contractors with few
exceptions must identify the specific event causing the delay,
identify the delayed activities and the specified period they were
delayed, and demonstrate that the delayed activities actually
delayed completion of the overall contract (that is, they extended
the critical path).”). See also Sauer Inc. v. Danzig, 224 F.3d 1340,
1345 (Fed. Cir. 2000); PCL Constr. Servs., Inc. v. United States,
47 Fed. Cl. 745, 801-02 (2000); G.M. Shupe, Inc. v. United
States, 5 Cl. Ct. 662, 728 (1984).

133. The Protocol’s Retrospective TIA Method is arguably
inconsistent with the Protocol’s approach to float as it relates to
claims for time extensions. As described above, the Protocol’s
approach to float is that, in the absence of an agreement between the
contractor and the employer as to who owns the float, the project
owns the float, with “the effect that float is not time for the exclusive
use or benefit of either the Employer or the Contractor.” Protocol,
supra note 1, § 1.3.6. The Protocol then notes that its approach “is
consistent with current judicial thinking . . . that an Employer Delay
has to be critical . . . before an EOT will be due.” Id. Notwithstand-
ing this recognition that current judicial thinking is that a delay must
be critical before a time extension will be due, the Protocol’s
approach to retrospective time impact analysis would allow contrac-
tors to obtain time extensions for alleged delays that may not have,
in fact, turned out to be critical.

134, In the Matter of an Arbitration Between Leighton Contrac-
tors (Asia) Ltd. and Stelux Holdings Ltd., HCCT 29/2004 [2004],
http://legalref judiciary.gov.hk/lrs/common/ju/judgment.jsp.

135. Protocol, supranote 1, § 4.17.

136. This statement is based on the premise that lawyers, who
may be barred from taking an active role in the proceedings before a
dispute resolution board, enable parties to reach the most accurate
and thorough resolution of their dispute. Some outside the profes-
sion may dispute our premise, but it is safe to say that lawyers do
ferret out the facts—albeit at a significant cost.

137. See Associated General Contractors of America Document
No. 200, Standard Form of Agreement and General Conditions
Between Owner and Contractor, § 8.2.2; Design Build Institute of
America Document No. 535, Standard Form of General Conditions
of Contract Between Owner and Design-Builder, § 9.4.3.

138. See Associated General Contractors of America Document
No. 200, Standard Form of Agreement and General Conditions
Between Owner and Contractor, 9 8.1.2, 8.2.2; Design Build Insti-
tute of America Document No. 535, Standard Form of General Con-
ditions of Contract Between Owner and Design-Builder, § 9.2.2.

ARBITRATION
(Continued from page 25)

jurisdiction in which the lawyer is admitted. The matter,
although involving other jurisdictions, may have a signifi-
cant connection with that jurisdiction. In other cases, sig-
nificant aspects of the lawyer’s work might be conducted in
that jurisdiction or a significant aspect of the matter may
involve the law of that jurisdiction. The necessary relation-
ship might arise when the client’s activities or the legal
issues involve multiple jurisdictions, such as when the offi-
cers of a multinational corporation survey potential busi-
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ness sites and seek the services of their lawyer in assessing
the relative merits of each. In addition, the services may
draw on the lawyer’s recognized expertise developed
through the regular practice of law on behalf of clients in
matters involving a particular body of federal, nationally-
uniform, foreign, or international law.

12. Comment 12 of Maryland Rule 5.5 adds the sentence “See
Rule 14 of the Rules Governing Admission to the Bar of Maryland
regarding admission to appear in arbitrations.” Rule 14 requires a
motion for special admission to be filed in court by Maryland
counsel on behalf of out-of-state counsel in an arbitration pro-
ceeding; out-of-state counsel can only act as cocounsel in the arbi-
tration and can only participate when accompanied by Maryland
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